
Federal case states regular and systematic casuals entitled to annual and sick leave

A landmark court ruling has confirmed, in some circumstances, “casual” workers can still be considered a permanent 
employee despite there being a contract of employment stating otherwise.
As permanent employees are entitled to entitlements, including annual leave and sick leave, there is the potential for 
employers to be exposed to claims for unpaid entitlements from casual employees (both past and present).  
In the Federal Court decision, it was determined that “casual” workers engaged with an advanced commitment of 
work on a ‘stable, regular and predictable’ basis for an indefinite length of time were permanent employees could be 
considered permanent employees, which meant that they should have accrued and / or had access to various employment 
entitlements including annual leave, personal leave, paid compassionate leave; and payment for public holidays.  

What is regular and systematic?

Regular and systematic is used to describe work performed over the duration of employment. 
The term ‘regular’ implies a repetitive pattern and does not mean frequent, often, uniform or constant.  
The term ‘systematic’ requires that the engagement be ‘something that could fairly be called a system, method or plan’.  
Where there is no clear pattern or roster, evidence of regular and systematic employment can be established where:
a.   the employer offered suitable work when it was available at times that the employee had generally made themselves 

available, and  
b.   work was offered and accepted regularly enough that it could no longer be regarded as occasional or irregular

Doesn’t the 25% loading cover this?

It is unlikely that the 25% loading will cover entitlements particularly in the event that there is no clause permitting 
restitution for casual loading contained in the contract of employment. 
However, in light of this new decision, we are yet to seek clarity regarding how this will work in principle. 

Why is this called “double dipping”?

Many employers believe that Casuals who are receiving the 25% casual loading PLUS the entitlements to paid annual & 
personal leave are in fact, “Double dipping” as in the past, this additional remuneration (the 25% casual leading) was in lieu 
of the entitlements of permanent employees.
The decision has immediate practical implications for the bottom line of many Australian businesses as it may expose 
them to liability. 

How do I ensure I don’t get caught by that?

Given the retrospective nature of the decision, it might not be possible to protect against past exposure. In these 
circumstances, we recommend that you seek formal advice in respect to same. 
Moving forward, in light of the uncertainty, businesses might consider refraining from engaging staff on a casual basis in 
circumstances whereby it is intended that they will work on an on-going basis and their hours of work can reasonably be 
predicted in advance. 
If that is not feasible, you should consider ensuring that casual contracts of employment contain an appropriately drafted 
offsetting provision and a separate clause permitting restitution in circumstances whereby the employee is considered to 
be permanent. 

Should you require assistance, please do not  
hesitate to contact Employsure on 1300 207 182. 
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